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The only matter which will be considered in passing on the application for a writ of assistance is whether the applicant 
is entitled to be put in possession under the decree; the parties are entitled to be heard on the application. 


Upon an application for a writ of assistance, any question determined by the original decree cannot be relitigated, | and the 
original case cannot be reviewed or the decree therein modified.” The legal or equitable title will not be tried or adjudicated.’ 


The only issues in the proceeding are the right to possession of the property involved as determined under the decree’ and 
whether the person against whom it is asked, if not a party to the suit, came into possession pendente lite under one of the 


parties. Stated otherwise, the sole question to be determined is whether applicant has a right, as against the party in possession, 
to use the writ to obtain possession.° In the absence of any claim of an independent paramount title, the only question on such 
application is whether the decree has or has not been complied with.’ The proceeding is not an appropriate one in which to try 


causes of action for the breach of collateral undertakings or contracts.® 


Hearing. 


Where allegations of an independent right are controverted, the court should hear testimony, at least to establish prima facie the 
existence of the right asserted, and cannot properly dismiss the application for a writ on the pleadings.” The parties to such a 
proceeding are not entitled to a jury trial! or to a special finding of facts. LI In any event, any findings of a jury in the proceeding 


: F 
are only advisory. la 


Once a third party introduces evidence that it is entitled to personal property that has been levied upon by a writ of possession, 


the burden shifts to the creditor to establish that its claim is superior. | 
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Evidence. 


The showing in support of an independent right or claim urged in opposition to the motion should be sufficient to call for the 
exercise of a judicial discretion. 14 Mere alle gations of new or independent title in respondent's answer are not sufficient as even 


a prima facie showing and do not justify refusal of the writ, at least where such allegations are controverted, 15 and where the 
case made by the applicant's controverting affidavits is stronger than that made by the affidavits supporting the claim, issuance 


of the writ is proper. i showing of possession at the time of the decree and of a refusal to surrender it on demand coupled with 
the fact of application for the writ and resistance thereto on other grounds sufficiently sustains a finding that the party against 


cae bee : i ; -17 
whom it issues remains in possession at the time of issuance of the writ. 


Due process. 


Where (1) the condemnee was present in court when the city presented its petition for a writ of assistance; (2) the condemnee 
was given time to file a written answer to the petition and the matter was continued; (3) during the following two months before 
the writ issued, the case was before the trial court on approximately eight separate occasions and the condemnee was represented 
by counsel throughout the proceedings; and (4) no relevant evidence was produced to bar issuance of a writ of assistance, the 


condemnee was not denied due process. 18 
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